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Issue I

COURT REPORTS

court had jurisdiction to hear issues related to subflow. Finally,
because a well owner has no legal property right to underground water
that supplies his well, any claims involving violation of the Fifth
Amendment were nonmeritous.
Alan Curtis
ARKANSAS
Whisenhunt v. Bee Branch Water Ass'n, No. CA 99-165, 2000 Ark. App.
LEXIS 297 (Ark. Ct. App. April 12, 2000) (holding a chancellor's
finding that placing water lines beneath a road's surface consistent
with the public's use was not clearly erroneous).
Joe Whisenhunt ("Whisenhunt") appealed from the chancellor's
order to dissolve a preliminary injunction and dismiss his complaint.
Whisenhunt purchased property to construct a subdivision. Bee
Branch Water Association ("Bee Branch") allegedly made an oral
agreement to provide water to the subdivision, but Bee Branch later
declined to provide the water. Due to Whisenhunt's objections, the lot
owners filed suit against Bee Branch. Unbeknownst to Whisenhunt,
the lot owners and Bee Branch obtained a settlement. Whisenhunt
filed a motion to intervene and requested a permanent injunction to
stop Bee Branch from placing water lines beneath Lakeview Drive,
which Whisenhunt claimed to own.
The determinative issues in this case were whether the roadway was
dedicated to public use and whether that dedication included the
privilege of laying water lines beneath the roadway. The court
engaged in de novo review and refused to reverse the chancellor's
factual findings unless such were clearly erroneous. The Arkansas
Court of Appeals affirmed the chancellor's decision to allow
Whisenhunt to intervene, but found Bee Branch had the right to lay
water lines beneath the roadway.
The court found that placing water lines beneath a road's surface
was consistent with the public's use. Thus, the chancellor's decision
was not clearly erroneous. Whisenhunt argued that under the
pertinent covenant, the location of utility easements was restricted to a
defined area outside of the roadway boundary. Whisenhunt argued
that the covenant's language, which set aside an area for utility
easements, could be interpreted as a limitation prohibiting such utility
placement in another location. The court disagreed and found that
while parties' intentions generally govern the interpretation of
covenants, when the language of the covenant is clear and
unambiguous, the meaning of the language governs. The court
determined these covenants used the word "reserved," meaning save

for a special purpose or special use. The covenants did not use
'restricted," meaning to confine or keep within limits.
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Whisenhunt also argued Lakeview Drive was a rural highway, one
not dedicated to the public. The court disagreed and concluded that
the roadway had been dedicated to the public and the placement of
water lines beneath the roadway was consistent with the public's use of
roadway. Thus, the court held the chancellor's decision to dissolve the
preliminary injunction and dismiss Whisenhunt's complaint was not
clearly erroneous.
Willow Morrow
CALIFORNIA
Planning & Conservation League v. Dep't of Water Res., 100 Cal. Rptr.
2d 173 (Cal. Ct. App. 2000) (holding harmless error standard
inapplicable to statutory review under California Environmental
Quality Act so that either an improper designation of lead agency or
an insufficient environmental impact review constitutes reversible
error).
California's Department of Water Resources ("DWR") built and
operated the complex system of facilities that comprise the State Water
Project ("SWP"). As originally conceived, the SWP was to deliver 4.23
million acre-feet of water annually. Accordingly, DWR entered into
contracts with twenty-nine agricultural and urban water suppliers in
which the suppliers received entitlements to a certain amount of the
4.23 million acre-feet in return for payment of a proportionate share
of the financing and maintenance of SWP facilities. Article 18 of the
contracts provided for reallocation in times of shortage. The first
provision, 18(a), allowed DWR to reduce delivery of water to
agricultural suppliers only in times of temporary shortage. The second
provision, 18(b), allowed DWR to reduce all suppliers' entitlements
proportionately in the face of permanent shortage.
As eventually built, the SWP delivered approximately 2.5 million
acre-feet annually. This fact, coupled with the recent seven-year
drought, led the urban and agricultural suppliers to dispute DWR's
implementation of Article 18. As a result, DWR and six suppliers
negotiated the Monterey Agreement ("Agreement"). The Agreement
proposed revisions to all supplier contracts, with DWR assuming
primary responsibility for convincing the other suppliers to enter the
Agreement. The Agreement called for DWR to transfer control of a
particular property to agricultural suppliers and to provide for
permanent sales of water among suppliers. The Agreement also
provided for the Central Coast Water Agency ("CCWA") to serve as
lead agency under the California Environmental Quality Act ("CEQA")
in preparing the environmental impact review ("EIR").
In a reverse validation proceeding, two citizens groups and a public
agency (collectively, the "League") challenged the selection of CCWA

